STATE OF ILLINOIS

ILLINOIS COMMERCE COMMISSION

1.OW TECH DESIGNS, INC.
$7 AB-001
Petitien for Arbitration pursuant to
Section 252(b) of the Telecommunications
Act cf 1996 to establish wholesale rates
and azn interconnection agreement for
access to and rates for unbundled
network elements with Illinois Bell
Telephone Company d/b/a Ameritech
Illineis.
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RESFONSE OF TEE STAFF OF THEE ILLINOIE COMMERCE COMMIEEION
TC AMERITECE ILLINOIS’ MOTICN TO DENY TEE PETITION

NOW COMES the Staff of the Illinois Commerce Comnmission
("Stzff"), by and through its counsel, and in response to Illineis
Bell Telephone Company’s ("Ameritech Illinois" or "AI"™) Motion to
Ceny the FPetition for Arbitration to Establish an Interconnection
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e-ent ("Petition") filed by Low Tech Designs, Ine. ("LTD"),

states zg follows:
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1. In the Motion filed on February 24, 1997, Ameritech
Illincig avers that the Commission should deny LTD’s Petition on
the grounds that: a) the issues set forth by LTD, in its Petition,
relate to nmatters that are not covered by the Telecommunications
Act of 1996 ("TA 96" or "the Act"); and b) LTD is not a

telecormrunications carrier under TA 96. (Motion, at pp. 2-8).

2. Staff agrees with Ameritech that there is a guestion as

to whether LTD is a "telecommunications carrier" as defined in TA




g6 and the FCC’s First Report and Order, :mplementatipn of the
Local Competition Provisions in the Telecorsunications Act of 1896
(FCC 86-325), CC Docket Nos. 56-%8B & 95-3185, (released August 8,
1996} ("First Report and Order"), and recomrmends that <the

Commission address this thresheld issue.

3. As zn initial matter, Staff notes that there is no
reguirenment under TA 96 for a requesting telecommunications carrier
tc be certified by a state commnissien befeore reguesting
interconnecticn with an incumbent local exchange carrier
("II_'::C”).l However, éhe duty to interconnect under Sections
251(a) (1) and (c)(2) of the 2ct 1s limited to interconnection with
or for the fzcilities and eguipment of teleccnnunications carriers.
47 U.85.C. §z5i(a)(l) and (c)(2). Sections 251(b) (3), 251(b) (4},
251 (c) (1), 251(c)(3), and 251(d)(2)(B) alsc limit the duties or
ckligations referred therein to "reguesting teleccmmunications
carriers’ or ‘providers of telephone exchange service" or
"rroviders of telecommunicatéoné services." 47 U.S5.C. §§251(b) (3),

251 (b) (4), 251(e) (1), 251(c)(3) and 251(d) (2) (B).?

! with respect to the duty to negotiate in good faith, the
FCC has specifically held that "a party may not refuse to
negotiate with a reguesting telecommunications carrier, and a
party may not condition negotiation on a carrier first obtaining
state certification." First Report and Order, ¢ 154.

2  Although Congress did not repeat the phrase
"telecommunications carrier" or "provider of telecommunications
services" for each and every duty specified in Section 251, such
a limitation has been found to exist based on the intent of
Congress with respect to those provisiens. For example, the FCC
specifically found that "section 251(c)(4) does not regquire
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4, This case represents the first inmstance in which an
entity, which has not previously been certified by the Illinois
Commerce Commissioh ("Cormission") as a teleconnunications carrier,
has reguested arbitration with an ILEC in Illinois under TA 96. In
pricr arbitrations, neither Staff, the Hearing Examiners nor the
Cemmission were faced with the issue of making a determination as
to whether the reguesting party was a telecomnunications carrier.
Eowever, since LTD is not certified to operate in Illinois, there
is no record evidence to support the proposition that LTD is, in
fact, & teleccmmunications carrier for purposes cf interconnection

under the Act.

5, The kct ceontains the following definitions which are
relevant <€o the issue presented:

The ternm "teleccmnunicatichs carrier" means any provider
cf teleccrhrunicaticns services ....

The ternm "telecommunications service" means the offering
of telecommunications for a fee directly tc the public,
or to such clazsses of users as to ke effectively
available to the public, -regardless of the facilities
used.

The term, "teleconmmunications" means the transmission,
between or among points specified by the user, of

incursbent LECs to rmake services available for resale at wholesale
rates to parties who are not ‘telecommunications carriers’ or who
are purchasing service for their own use." First Report and
Order, $875. 1Indeed, the FCC stated "the negotiation process
established by Congress for the implementation of section 251
requires incumbent LECs to negotiate agreements, including resale
agreements, with ‘reguesting telecommunications carrier or
carriers,’ not with end users or other entities.” First Repert
and Crder, ¢ 875, footnote citing to 47 U.S.C. § 252(a) (1)
omitted.




inforrmaticn of the users’ choosing, without change in the
form or ccntent of the information as sent and received.

47 U.S.C. §§ 153(44)(46) and (43).

€. Using these definitions, Staff believes that reasonable
minds could differ as to whether or not LTD meets the criterion to
be & telecommunications carrier uhder the Act and, therefore,

recermends that the Commission resolve this issue.

7. If the Commission were to determine that LID is not a
telecsormunications carrier as defined by the Act, then Staff

celieves, 2s a matter of law, that LTD has no rights under Section

m
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1 ©f the &Act and, conseguently, would not be eligible for
irnterconnecticn under Section 251 or arbitration under Section 282

cf tRe Ect.

£, If, however, the Ccmmissicn determines that 1LTD is a
zeleccomunications carrier under the Act, then Staff believes the
erbitraztion should go forward and the petitioning party will have
the burden of preving that it’s request for interconnection is

technically feasible.

g, staff has not seen any record evidence cor factual
allegations which support LTD’s contention that it is a
telecommunications carrier under the Act and, absent such evidence

or allegations, Staff is compelled to recommend to the Commission




that x-eritech Illinois’ Motion to Deny the LTD's Arbitration

Fetiticn ke granted.

WEELREFORE, bzsed on the foregoing, Staff respectfully prays
that the Motion filed by Ameritech Illinois on February 24, 18%7,

to Deny <he Arbitration Petition of LTD be granted, in toto«
Respecgallé;:Lubmltte
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G. PIRRYLLREED 1-
CARMEN L FoS
DAVID W. MCGANN
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Illinois Commerce Commission
Office of General Counsel
150 North LaSalle Street
Suite C~800

Chicago, Illineis 60601

Counsel for the Staff of the
Februzary 28, 1997 ) Illinois Commerce Conmission




STATE OF ILLINOCIS

—> i Sn n

IL1'NOIS COMMERCE COMMISSION

Office of General Counsel
February|28, 1937

¥s. Deonna Caton

Chief Clerk

Illirois Ceocrrmerce Commission

227 East Capitol Street

P.O. BEox 18280

Springfield, Illinois 62794-85280

RE: I11. C.C. Dockek €7 AB=-001

Mg, Caton:
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Tnclicsed for filing in the above-referenced docket please
find an criginal and two copies of the "Response of the Staff of
the Tllinois Ccrmmerce Conmission to Ameritech Illineois’ Motion to
Deny the Petition". Aalsc enclosed is a Notice of Filing and
Certificate cf Eervice.

Flezsze acknowledge receipt by date stamping a du icgie
y cf this lezter and returning it to n /fhe envelop
//
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ided.

Sin rely,

L1

G. Darry¢ Reed

Illinecis Cohmerce Commission
Office of the General Counsel
160 North LaSalie street
Suite C-800

Chicago, Illinois 60601

(312) 7%3-2877

Counsel for the staff of the
TIllineis Commerce Commission

GDR/bjm

160 North LeSalle Strest, Suite C-B00, Chicage, lllinois 60601-3104
Telephone {312) 783.2B77  Fex [312) 783-1556  TDD {"V/TTY"} [312) 814-5B45




STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISESION

LOW TECH DESIGNS, INC.
87 AB-001
retition for Arbitration pursuant to
Section 252 (b) of the Telecommunications
Act of 19596 to establish wholesale rates
and &n interccnnection agreement for access
te and rates for unbundled network

elements with Illinois Bell Telephone
Company d/b/a Emeritech Illinois.

46 A& we Wh 8B e G2 4% ue

NOTICE OF FILING

YOU ARE EEREBY NOTIFIED that I have, on this 28ths day of
February, 1987, forwarded to the Chief Clerk of the IXlindis
crmerce Cormriesion, for filing in the above-cepticned docket
the "Respocnse cf the Staff of the Illln01s Comrerce Commission to
meritech Illincis’ Motion to Deny © ;r?@t;tlon", coples of which

re hereby served upon you. )f
/A/{)//A/

G Darryl Reea

Illinois Courerce Cormission
Office of G£neral Counsel
160 North LaSalle Street
‘Suite C-800

Chicago, IL.

(312) 793-2877

ru ‘;» f

CERTIFICATE OF EBERVICE

tcgether with the documents referred to therein; were served upon
the parties on the attached Service Llstf‘eltﬁer by fifst class
mail, proper postage prepaid, for Ch:; Illlnozs, r hand-
delivery on this 28th day of Februar :

G Dartyl féy/

I HEREBY CERTIFY that copies of the foregoing Notlce, ;7




Service List
P7 AB-OD?
2/28/57

GOR

Denmnis G. Friedgmen
#ayer, Erown & Flatt
190 N. Lasalie Street
Chicepe, 1L 60403

Rick Gasparin

1llinois Comerce Comission

527 Eest Cepitcl Avenue
Springfield, jllincis 62794-5280

Sam Tate

Illinzis Comerce lamission

5§27 East Cenitol Evenue
Springfield, 1.limeis EZTFL-F280

G. Darryl Ress, lavic w. Mclann,

Carmen L. Ftszc

Ittingis Comerce Zomission
Otfice of Cermerg. lrunsed

160 K. LzSalie S1-eet, Ste. C-830
Chicags, Io &I4£2°-3106

grent Siruthers

1tlingis [ome-ze [omission
1860 Korer LzSel. e Streset
Suite C-EIT

Chigage, 1. 23477

James M. Tenfmant
Presigent

Low Tech Designs, Ing.
1204 Seville St.
Georgetown, SC 29440

Sam Mcllerren

lliineis Commerce Comission

827 East Capitol Avenue
springfield, lilinois 6&2794-F280

Charlotte Terkeurst

Ilineis Cormerce Commission

527 £ast Capitol Averue
Springfield, Tllinois &27T¥4-9280

Donng Caton

Chief Clerk

1ilinois Commerce Commission

527 test Cepitcl Avenue
Sprimgfieis, 1ilincis &2794-5280

Lowise Sunderiand
Amaritech 1ilingis

ke 27

225 wWest Rarmciciph Street
Chicago, IL 60606

Jason wendricks

1llincis Comerce Commission

5§27 East Capitol Averus
Springfield, Illinois &2794-F2B0

Rasha Yow

Itlinois Commerce Commigsion

527 East Capitel Averwe
Sprimgfield, Illinois &2794-9280

Ed Washingten

Hearing Examiner

Illimois Correrce Commission

160 K. LsSalle Street, Ste. C-800
thicapgo, IL 60&01-3104

Jake £. .ennings

1tiinpis Commerce Commission

S27 East fizitol Avenue
sprimgtieid, Illineis £2794-9280




